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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 3 June 1977, an Adm ni strative Law Judge of the
United States Coast CGuard at Tanmpa, Florida, suspended Appellant's
seaman's docunents for 2 nonths plus 6 nonths on 12 nonths'
probation upon finding him guilty of negl i gence. The
specifications found proved allege that while serving as First
Class Pilot on board MV ESTHER MORAN and tank barge NEW YORK under
authority of the |license above captioned, on or about 9 January
1977, during favorable weather, conditions, Appellant, while in
charge of maneuvering said vessels, did (1) negligently all ow NEW
YORK to be maneuvered into the Tanpa El ectric Conpany pier, Tanpa,
Florida, thus causing a collision between the barge and the pier
and damage both to the pier and to NEW YORK, and (2) negligently
cause oil to be spilled into Sparkman Channel, Tanpa, Florida, as
a result of the aforenentioned collision between NEW YORK and t he
Tanpa El ectric Conpany pier.

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and each
speci fication.

The Investigating Oficer introduced in evidence excerpts of
the deck log of ESTHER MORAN and seventeen other itens of
docunentary evidence; and sworn testinony by an enployee of the
Tanpa El ectric Conpany, the Master, Chief Mate, and Second Mate of
ESTHER MORAN, the Masters of the two tugs which were assisting in
maneuvering the vessels at the tinme of the incident, as well as
prior testinony by Appellant. Al of the foregoing itens of
evi dence, except one piece of docunentary evidence, had been
i ntroduced or presented in the prior related proceedi ng agai nst the
license of the Master of ESTHER MORAN, Captain Janmes L. Barrow, for
his all eged negligence in connection with the property damage and
oil pollution here in issue (see Decision on Appeal 2124). The
reintroduction of that evidence by the Investigating Oficer as the
Coast Cuard's case in the present matter was stipulated to both
sides, providing, however, that Appellant would have further



opportunity to cross-examne the aforenentioned wi tnesses wth
respect to their previous testinony.

I n defense, Appellant offered his own testinony, the testinony
of four other Tanpa Bay pilots and of a tugboat Master enployed by
Qul f Coast Transit Co., and eighteen itens of docunentary evidence.

In rebuttal, the Investigating Oficer recalled the Chief Mte
and Second Mate of the ESTHER MORAN and al so presented sworn
testinony by the Executive Oficer, MO Tanpa, and another
| nvestigating Oficer assigned to that conmand.

At the end of the hearing, the Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and two specifications had been proved. He then entered an order
suspending all licenses issued to Appellant for a period of two
nmont hs, plus six nonths on twelve nonths' probation.

The entire decision was served on 7 June 1977. Appeal was
tinely filed on 28 June 1977.

FI NDI NGS OF FACT

On the norning of 9 January 1977, Appellant was serving as a
First Class Pilot on board the tug-barge flotilla MV ESTHER
MORAN Tank barge NEW YORK and acting under the authority of his
Iicense while the vessels were in Tanpa Bay, Florida. ESTHER MORAN
is a notor vessel of 426 gross tons operated in the coastw se trade
under a Consolidated Certificate of Enrollnent and |license. NEW
YORK is a tank barge of 14,187 gross tons, also inspected and
enrol |l ed according to the laws of the United States. ESTHER MORAN
is customarily enployed in towing the barge NEW YORK in the
coastw se petroleumtrade between Texas and Tanpa, Florida. Both
vessels were, therefore, coastw se seagoing steam vessels, not
sailing on register, operating in Tanpa Bay, thus not on the high
seas.

Enpl oyi ng the assistance of two | ocal harbor tugs, Appellant
had been assigned the task of maneuveri ng NEW YORK and ESTHER MORAN
fromtheir nooring at the Texaco/ Marathon Term nal of Ybor Channel,
a part of Tanpa Bay, to the Anpbco Term nal on Sparkman Channel
al so a part of Tanpa Bay. ESTHER MORAN had been made fast "in the
notch" at the stern of NEW YORK, and her Master was at the helm
As directed by the Master, Appellant was stationed at the bow of
the barge and exercised the "conn" of the barge-tug flotilla
t hroughout the course of the nmaneuver, giving rudder, course, and
engine orders to the Master by neans of a portable transceiver
The two assisting tugs were also in constant conmunication with
Appel l ant via transceiver. ESTHER MORAN s Chief Mate and Second



Mate, as well as four able-bodied seanen, were also present at
vari ous positions aboard the barge during the maneuver.

The weather condition at the tinme of the maneuver were
favorable in all respects. Visibility was unlimted and there was
no appreciable wind or current.

Due to the "light" status of NEW YORK, and the disparate
configurations of ESTHER MORAN and t he barge, the forner's hel m was
situated at a | evel approximately 25 feet behind and bel ow t he deck
of the barge, with the result that throughout the noving operation,
ESTHER MORAN s Master's vision forward was entirely obstructed.

At approximately 0400 on the day in question, using the
pul Il i ng power of the two |ocal harbor tugs as well as the engine
and rudder of the ESTHER MORAN, which were controlled by the
|atter's Master in accordance wth orders given to him by
transcei ver, Appellant nmaneuvered the flotilla away from the
Texaco/ Marat hon Term nal pier and onto the course headi ng necessary
to navigate it down the Ybor Channel and through the Sparkman
Channel to the Anmoco Termnal. At approximately 0430, the flotilla
collided with a section of the pier at the Tanpa El ectric Conpany,
ripping a hole approximately fifteen feet long and two feet wide in
the port bow of NEW YORK, about four feet above the water |ine
thereby resulting in the discharge of approxinately 80,000 gall ons
of diesel fuel into the waters of Sparkman Channel and Tanpa BAY.
A substantial amount of structural danage was al so caused to the
pier by the force of collision. Just prior to the collision, the
flotilla narrowy avoided colliding wwth SS REVERE at the latter's
nmooring in the Ybor Turning Basin at the entrance to Sparkman
Channel just north of the Tanpa El ectric Conpany pier.

Thr oughout the period beginning wth the flotilla's departure
from the Texaco/ Marathon Term nal and ending with its collision
with the Tanpa El ectric Conpany pier, as well as during the short
succeedi ng period which ended with the flotilla' s arrival at the
Anmoco Term nal, ESTHER MORAN s steering and propul sion systens were
functioning properly. Mreover, her lines to the barge were secure
and taut, and her keel was and renained properly aligned with the
keel of the barge.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. Appellant's basic contention on appeal
is that the Coast CGuard should be held to lack the requisite
jurisdiction under 46 U S.C. 239 to order suspension of the
above-captioned license for the acts of negligence previously
descri bed, contending that he should be found to have been acting
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under the authority of his state-issued pilot's |license rather than
his Coast CGuard-issued Federal |I|icense when those acts of
negl i gence took place. He bases this argunent on the asserted
unfairness of the classification nmade in Coast Guard |icensing
regul ati ons and procedures pursuant to sections 211 and 364 of
Title 46, U S Code, where by a state is permtted to regulate the
pil otage of U S. vessels on register and foreign flag vessels
operating in its waters, but vessels of equally large size and
simlar types not on register and operating in the coastw se trade
are required to be piloted by Federally-license pilots while
underway in those sanme waters.

Al ternatively, Appellant requests that the Adm nistrative Law
Judge's decision and order be affirmed so that, his admnistrative
remedi es having been formally exhausted, he may seek such further
relief fromthe suspension order as may be available to himvia in
Federal court.

APPEARANCE: Lee S. Dansker, Esq., of GORDON & MANEY, P.A.,
Tanpa, Fl orida.

OPI NI ON

Bot h vessel s invol ved here were "seagoi ng" within the neaning
of 46 U.S.C. 364, operating as they were between a Texas port and
Tanpa Bay, and were, at the tinme, "not on the high seas.”™ Neither
was sailing "on register."” The Tank Barge NEW YORK, a "steam
vessel " under the provisions of RS 4417a (46 U.S. C. 391a) was, at
the time in question, subject to the pilotage provisions of R S
4401 (46 U.S.C. 364). ESTHER MORAN, a "steam vessel" under the
provision of RS. 4399 (46 U S.C. 361), was also at the rel evant
time subject to the sane statute. The statute requires that, to be
operated on the waters of Tanpa Bay, both vessels be under the
direction and control of a pilot duly licensed for such service
under Federal regul ations. Since Appellant was serving as that
required pilot under authority of his license issued by the Coast
Guard, the license is subject to suspension or revocation under
R S. 4450 (46 U.S.C. 239).

Appel lant does not dispute the factual determ nations
establishing his negligence as stated in the charge and two
speci fications above, and a review of the record confirnms clearly
t hat substantial evidence was presented to support the findings of
guilty nmade as to that charge and both counts thereof.

Appel l ant rightly concedes that the result reached in Decision
on Appeal 2091 will, if followed here, require denial of his appeal
and affirmance of the suspension of his |icense as ordered by the
Adm ni strative Law Judge, as the facts and issues involved in that
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case were substantially the sane as those here under consideration.
There, a tank vessel licensed and enrolled for the coastw se trade
was being navigated in the Carquinez Strait near Martinez,
California, with the appellant on board and in charge as pilot,
when the vessel collided with a charted fixed structure in the
strait, the pier at the Qzol Wharf. The pilot was charged with and
found guilty of negligence commtted while acting under the
authority of his Coast Guard-issued Master's |license, which also
bore a First Cass Pilot endorsenment, and his |icense was
accordi ngly suspended by the Coast Quard pursuant to 46 U S.C. 239.
As one of the bases of his appeal, that appellant put forward the
sanme argunment which has been advanced here, that it is unjust for
the Coast Quard to exercise its jurisdiction under sections 239 and
364 of Title 46, U S. Code, with regard to the pilotage of
coastw se seagoi ng steamvessels underway in United States waters,
when it is precluded fromdoing so wwith regard to the pil otage of
vessels of simlar types and sizes, but sailing on register, being
navi gated in those sane waters.

In Decision on Appeal No. 2091, | sunmarily rejected the
foregoing argunment by the appellant, stating that "[t]he
jurisdictional authority of the Coast Guard in this case is clear."”
It is simlarly rejected here. Appellant suggests no basis, other
t han asserted unfairness and injustice, as a rationale possibly
mlitating in favor of a decision by the Coast Guard to refrain
from exercising its Congr essi onal | y- mandat ed enf or cenent
responsibility with respect to his license, pursuant to the
statutory provisions just cited, and no valid basis for doing so is
ot herwi se apparent. Watever Appellant may think is unfair in the
system est abl i shed by Congress for the regulation of pilotage, it
is not for the Coast CGuard to refuse to exercise the authority
conferred by the Congress for the better protection of vessel
safety. Appellant's suggestion that Decision of Appeal No. 2091 be
reconsi dered and overrul ed nust accordi ngly be declined.

CONCLUSI ON

As stated in the foregoing, the findings and concl usi ons nade
by the Adm nistrative Law Judge pronounci ng Appellant guilty of the
charge and specifications above set forth were anply supported by
substantial evidence of a reliable and probative nature. Appell ant
has not disputed those findings and conclusions. The jurisdiction,
whi ch he has chal |l enged, is affirned.

ORDER

The order of the Admnistrative Law Judge dated at
Jacksonville, Florida, on 3 June 1977 is AFFI RVED,
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J. B. HAYES
Admral, U S. Coast @Quard
Conmmandant

Signed at Washington, D.C., this ElI GHTH day of JANUARY 1979.
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